STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

LUCY MARGOLI S, )
Petitioner, g
VS. g Case No. 98-4915RX
M AM - DADE COUNTY SCHOOL BQARD, g
Respondent . g
)
FI NAL ORDER

Pursuant to notice, a hearing was conducted in this case
pursuant to Section 120.57(1), Florida Statutes, on March 26
1999, by video teleconference at sites in Fort Lauderdal e and
Tal | ahassee, Florida, before Stuart M Lerner, a duly-designated
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Lucy Margolis, pro se
10430 Sout hwest 99th Street
Mam, Florida 33176

For Respondent: Tw la Hargrove-Payne, Esquire
M am - Dade County School Board
1450 Nort heast Second Avenue, Suite 400
Mam, Florida 33132

STATEMENT OF THE | SSUES

1. Wether the chall enged portions of Respondent's Manual
of Adm nistrative Personnel Procedures (MAPP), which is
i ncorporated by reference in School Board Rule 6Gx13-4D-1.022

(specifically) that paragraph in subsection G2 of the MAPP which



references Section 231.29, Florida Statutes, and the foll ow ng
| anguage i n subsection C-8 of the MAPP, under Florida Principal
Conmpetency (FPC) No. 11: "The principal who has TACTI CAL
ADAPTABI LI TY: | ooks at problens as if there were no rules, then
decides what to do to resolve the situation tactfully") are
invalid exercises of delegated |egislative authority, wthin the
meani ng of Chapter 120, Florida Statutes, for the reasons
asserted by Petitioner.

2. \Wether Petitioner has standing, pursuant to Chapter
120, Florida Statutes, to chall enge these provisions.

PRELI M NARY STATEMENT

On Novenber 2, 1998, Petitioner filed a petition with the
Di vision of Adm nistrative Hearings (Division) challenging the
above-descri bed portions of School Board Rul e 6Gx13-4D-1.022.1
In her petition, Petitioner identified herself as: a parent of a
child enrolled in the MDCPS [ M am - Dade County Public School s]; a
parent representative nmenber of the Educational Excellence
Council of Mam Killian Senior H gh School, where her child is a
ni nt h-grade student; and "an advocate for better education.”

By order issued Novenber 10, 1998, the D vision's Chief
Judge assigned the case to the undersigned Adm nistrative Law
Judge, who, on Novenber 12, 1998, issued a Notice of Hearing by
Vi deo Tel econference scheduling the final hearing in this case
for Decenber 9, 1998. On Novenber 17, 1998, Respondent filed a

notion requesting a continuance of the final hearing, and



thereafter, on Novenber 18, 1998, filed an Arended Motion for
Conti nuance of Final Hearing. A hearing on the latter notion was
hel d by tel ephone conference call on Novenber 19, 1998. During

t he tel ephone conference call, Petitioner indicated that she did
not object to the final hearing being continued, provided that it
was reschedul ed for a date on or before Decenber 18, 1998, or on
or after March 1, 1999. By Order issued Novenber 23, 1998,
Respondent's Anmended Motion for Continuance was granted. The
final hearing was subsequently reschedul ed for March 26, 1999.

On March 25, 1999, the parties filed their Pre-Hearing
Stipulation. In their Pre-Hearing Stipulation, the parties
stated the followng with respect to the "issues of fact which
remain to be litigated":

a) Petitioner's Position:

That Petitioner has standing to challenge the
Rul e and MAPP

That Respondent has materially failed to
foll ow the applicabl e APA rul emaki ng
procedures or requirenments regarding

i npl enentation, interpretation and/or making
s. 231.29, F.S., specific wthin the Rule and
MAPP since the words were incorporated

t herei n.

That certain principal conpetencies contained
in the MAPP exceed Respondent's grant of

rul emaki ng authority and/or enlarge, nodify,
or contravene the specific provisions of the
| aw i npl enent ed.

That a portion of the MAPP which sinply
paraphrases s. 231.29, F.S. is vague, fails
to establish adequate standards for agency
deci sions, and/or vests unbridled discretion
in the agency.



b) Respondent's Position:

Whet her the chal |l enged excerpts of MAPP are a
valid exercise of delegated |egislative
authority.

Whet her the School Board properly followed
rul emaki ng procedures when School Board Rul e
6Gx13-4D 1. 022 and MAPP were anended in
Novenber 5, 1997 and COctober 21, 1998.

Whet her Petitioner has standing to chall enge
t he NAPP.

In their Pre-Hearing Stipulation, the parties stated the
followwng with respect to the "issues of |aw which remain for
determ nation of the Adm nistrative Law Judge":

a) Petitioner's Position:

Respondent's failure to properly conply with
al | applicabl e APA rul emaki ng procedures
regardi ng i npl ementation, interpretation
and/or making s. 231.29 F.S. specific within
the Rul e and MAPP should entitle Petitioner
(a) to have this portion of the Rule declared
an invalid exercise of delegated |egislative
authority or (b) to challenge this portion of
t he Rul e based upon 120.56(2)[sic], F. S

That certain principal conpetencies contained
in the MAPP exceed Respondent's grant of

rul emaki ng authority and/or enlarge, nodify
or contravene the specific provisions of |aw
i npl enented; and, as a result, that portion
of the MAPP should be declared an invalid
exerci se of delegated |egislative authority.

That the portion of the MAPP which
paraphrases s. 231.29, F.S., is vague, fails
to establish adequate standards for agency
deci sions, and/or vests unbridled discretion
in the agency; and, as a result, that portion
of the MAPP shoul d be declared an invalid
exerci se of delegated |egislative authority.



Petitioner has standing to chall enge School
Board Rul e 6Gx13-4D 1. 022 and MAPP

b) Respondent's Position:

Petitioner does not have standing to
chal | enge School Board Rule 6Gx13-4D 1.022
and NMAPP

School Board Rul e 6Gx13-4D-1.022 and NMAPP
were properly anended on Novenber 5, 1997 and
Oct ober 21, 1998.

As noted above, the final hearing in this case was held on
March 26, 1999. Three wtnesses testified at the hearing:
Petitioner; Dr. Joyce Annunzi ata, Senior Executive Director of
Respondent's O fice of Professional Standards; and Il eana
Menendez, Respondent's Clerk. 1In addition to the testinony of
t hese three w tnesses, nunmerous exhibits were offered and
received into evidence.

At the close of the evidentiary portion of the final hearing
on March 26, 1999, the undersigned, after receiving input from
the parties, established, w thout objection fromthe parties, the
follow ng deadlines: for the filing of proposed final orders--
30 days fromthe date of the filing of the hearing transcript
with the Division; and for the issuance of the undersigned' s
final order-- 30 days fromthe filing date of the last-filed
proposed final order. The Transcript of the final hearing was
filed with the Division on April 21, 1999. Petitioner and
Respondent filed their proposed final orders on May 17, 1999, and
May 21, 1999, respectively. These post-hearing submttals have

been carefully considered by the undersigned.



FI NDI NGS OF FACT

Based upon the evidence adduced at hearing and the record as
a whol e, including the parties' Pre-Hearing Stipulation,? the
follow ng findings of fact are made:

1. Respondent (School Board) is a duly-constituted school
board charged with the duty to operate, control and supervise al
free public schools wthin the school district of Mam -Dade
County, Florida, pursuant to Article I X, Section IV, of the
Florida Constitution, and Section 230.03, Florida Statutes.

2. Petitioner is a resident of Mam -Dade County, Florida,
and the parent of a child enrolled in the Mam -Dade County
Publ ic School System (MDCPS) as a ninth-grade student at M am
Killian Senior Hi gh School (Killian).?3

3. Petitioner is currently serving as the parent
representative on the Educational Excellence Council at Killian.

4. As Petitioner states in her "resunme" (Petitioner's
Exhibit 18), she is "an advocate for better education,” and, "as
such . . . ha[s] participated in commttees, witten nunerous
research-based reports, attended countless School Board

meet i ngs, *

and testified at many public hearings."

5. Over the years, when she has had concerns regarding
practices or policies at her children's schools, she has nade
t hese concerns known to School Board adm nistrators and School

Board menbers.



6. Petitioner is challenging, as an invalid exercise of
del egated |l egislative authority as defined in Section 120.52(8),
Florida Statutes, |anguage found in parts of the School Site
Adm ni strator Performance Pl anni ng and Assessnent System ( PPAS),
which is contained in section C of the Manual of Adm nistrative
Per sonnel Procedures (MAPP) and which, together with the
remai ni ng portions of the MAPP, is incorporated in, and nmade a
part of, School Board Rule 6Gx13-4D 1.022.

7. Subsection C1 of the PPAS (which Petitioner is not
chal l enging) sets forth the "[s]cope and [p]urpose” of the PPAS.
It provides as follows:

This section, effective with the 1998-1999
school year, sets forth the rules,
regul ati ons and procedures for the

est abl i shnent, mai ntenance, and

adm ni stration of the performance planning
and assessnent system applicable to school
site manageri al personnel.

8. Subsection G2 of the PPAS contains a "[s]tatenent of
[p]olicy.” It provides as foll ows:

The M am - Dade County Public School s

Perf ormance Pl anni ng and Assessnment System
was devel oped as an aid to inproving the
performance and devel oping the potential of
every adm nistrator. A performance plan
mut ual I y devel oped by the adm ni strator and
t he supervisor consists of three major
conponent s:

- Developing plans directly linked to
overall job functions as related to the job
duties and responsibilities, school site
target objectives, and/or major system

obj ectives, as applicable.



- Inproving job performance by review ng
past assessnents and setting expectations for
i nprovenent or enhancenent.

- Devel opi ng personal potential through
enphasi s on standards required for success
and professional growh in the present job,
as well as preparation for future career
goal s.

I n eval uati ng performance standards, the
enphasis is placed on collecting data which
i ndicate that the individual denonstrates or
practices the performance standards
established for the assigned position and the
school site target objectives. The
performance assessnent procedures set forth
herein shall be adhered to strictly.

Adm ni strators shall have their performance
eval uated by their imedi ate supervisor
(assessor) and their assessor's supervising
adm ni strator (reviewer) only. Fornmal
assessnments and eval uations placed in

adm nistrator's official personnel files
shall be in conpliance with the procedures
and instrunents of the Performance Pl anning
and Assessnent System

Adm ni strators bei ng apprai sed need to be
aware of the rationale, intent and procedures
of the performance assessnent systemin
relation to their job assignnent. Florida
Departnent of Education Perfornmance
Assessnent System gui del i nes:

- specify that a conprehensive performance
assessnment systemis fair, equitable, and
| egal | y sound;

- establish procedures for the collection,
retrieval and use of data to provide feedback
to an individual, a team and the system

- provide data for recognizing high
performance through a variety of neans;

- consider the specific conditions of the
site in establishing expectations;



- pronmote the growt h and devel opnent of the
i ndi vidual and the continuous i nprovenent of
t he organi zati on;

- allocate tine to plan, coach and counsel
for higher performnce;

- provide orientation on the system and
skill devel opnment in observing, nentoring,
coachi ng and counseling for those in and
affected by the system

Adm ni strators who manage t he perfornance
assessnment system nust have know edge and
skills that go far beyond an academ c

know edge of the system They nust
understand and be able to respond to

eval uative data on the system They nust

al so be able to link the performance
assessnment systemto the other conponents of
t he Conprehensi ve Human Resour ces Devel opnent
System

Pursuant to Florida Statute 231.29, the
system (district) nust 1nclude a mechanismto
gi ve parents and teachers an opportunity to
provide input into the admnistrators
performance assessnent, when appropriate.

The district nmechani sns i nclude notification
to parents of this provision printed on
student report cards and notification to
teachers of this provision through nmenorandum
included in staff handbooks. [Underlining
added. |

Principals nust ensure that all assistant
princi pals are exposed to and/or have
experience in the 19 Florida Principal
Conpetencies and the five M DCPS Techni cal
Skills. There may be cases where an
assistant principal may not be assigned to
work with all of the conpetencies and all of
the technical skills. However, all assistant
princi pals nust be exposed to these
conpetenci es and technical skills either

t hrough actual experience(s), or attendance
at district sponsored workshops, or other
prof essional growth activities.



9. Petitioner is challenging the underlined | anguage of
subsection C 2 of the PPAS set forth above (I nput Provision),
whi ch was added to School Board Rule 6Gx13-4D-1.022 (Rule) on or
about Novenber 7, 1997.

10. Before anending the Rule to add the I nput Provision,

t he School Board published a Notice of Intended Action (dated
Septenber 12, 1997), which read, in pertinent part, as follows:

PURPOSE AND EFFECT: To anend Board Rul e
6Gx13-4D 1. 022, Manual of Adm nistrative
Personnel Procedures, by revising the
docunent, Manual of Adm nistrative Personnel
Procedures (MAPP), which is incorporated by
reference and is part of this rule, in order
to be in conpliance with new state

| egi sl ation, Section 231.29 . . ., Florida
Statute[s].

SUVMARY: The revised rul e provides | anguage
descri bing the nmechanismto be used in the
District for giving parents and teachers
input into adm nistrative assessnent as
appropri ate.

SPECI FI C AUTHORI TY UNDER WHI CH RULEMAKI NG | S
AUTHORI ZED:  230.22(2), F.S.

LAW | MPLEMENTED, | NTERPRETED, OR MADE

SPECI FIC. 231.02; 231.0861; 231.087(1);

236. 0811, F.S.; 6A-4.0083; 61-4.0084 FAC.
In addition, the School Board placed an advertisenent in the
Septenber 29, 1997, edition of the Mam Daily Business Review,
which read, in pertinent part, as follows:

NOTI CE

The School Board of Dade County, Florida,

announces the follow ng Board Rul e action
will be taken at its 1:00 p.m neeting on:

10



Novenber 5, 1997

School Board Auditorium

1450 N. E. Second Avenue

Mam , Florida 33132

To Anmend:

6Gx13-4D 1. 022, Manual of Admi nistrative

Per sonnel Procedures (MAPP), in order to be

in conpliance with new state | egislation,

Section 231.29 . . ., Florida Statutes[s].

Specific Authority: 230.22(2), F.S

Law | npl enented, Interpreted, or Made

Specific: 231.02; 231.0861; 231.087(1);

236. 0811, F.S.; 6A-4.0083; 61-4.0084 FAC

11. Although Section 231.29, Florida Statutes, was
mentioned in the I nput Provision, neither the "Specific
Aut hority," nor the "Law I nplemented, Interpreted or Made
Specific" portions of the Novenber 5, 1997, anended version of
the Rul e contained any reference to Section 231.29, Florida
St at ut es.
12. It was not until the day after the Cct ober 21,

1998, School Board neeting (the | ast School Board neeting at
whi ch nenbers of the School Board took action to anmend the Rule)
that Section 231.29, Florida Statutes, was added to the "Law
| mpl enmented, Interpreted or Made Specific" portion of the Rule.
The addition was nade, not by the nenbers of the School Board,
but by the School Board Cerk, Ileana Menendez, who believed that
such action was authorized by School Board Rule 6Gx13-8C-1.061

which, at all tinmes material to the instant case, has provided as

foll ows:

11



CORRECTI ON OF CERTAI N ERRORS | N RULES

The Superintendent of Schools, as Secretary
to the Board, shall have the authority to
review the School Board Rul es and when judged
useful shall

1. Correct granmmatical, typographical, and
like errors not affecting the construction or
meani ng of the rules;

2. Keep a record of corrections nade
pursuant to subsection 1; and

3. Report to the Board any corrections made.
Ms. Menendez reported the "correction"” she had made to the O fice
of the School Board Attorney.
13. The English version of the "notification to
parents . . . printed on student report cards,"® which is
referred to in the I nput Provision, reads as foll ows:
FLORI DA LAW PROVI DES FOR PARENT | NPUT ON
TEACHER/ ADM NI STRATOR PERFORVANCE, WHEN
APPROPRI ATE. FOR MORE | NFORVATI ON, CONTACT
THE SCHOOL, PRI NCI PAL, OR THE REG ON COFFI CE.
14. By providing such notification, the School Board alerts
the parent to the parent's opportunity to provide (at any tinme
t he parent deens appropriate) information and opinion regarding
an admnistrator's performance for consideration by those
(specially-trained individuals) charged with the responsibility
of evaluating the adm nistrator's perfornmance.
15. The significance of the "19 Florida Princi pal
Conpetencies"” referred to in the paragraph i mediately foll ow ng

the Input Provision is described in subsection C7 of the PPAS,

whi ch reads as foll ows:

12



PERFORMANCE CRI TERI A

In order to qualify for a rating

Di stingui shed Performance Standards on the
annual evaluation form assessees nust be
rated Di stingui shed Performance Standards on
18 out of the 19 Florida Principal

Conmpet enci es and rated as D stingui shed
Performance Standards on five out of the five
M DCPS Technical Skills, and on Performance
Rel ated to Job Targets.

In order to qualify for a rating Comrendabl e
Perf ormance St andards, assessees nust be
rated as Comrendabl e Performance Standards on
17 out of the 19 Florida Principal

Conpet enci es and rated as Conmendabl e

Per f ormance St andards on four out of the five
M DCPS Technical Skills. Performance Rel ated
to Job Targets nmust be at | east 90%
acconplished (G- 8 through C 11).

In order to qualify for a rating Conpetent
Performance Standards, assessees nust be
rated as Conpetent Performance Standards on
16 out of the 19 Florida Principal

Conpet enci es and rated as Conpet ent
Performance Standards on three out of the
five M DCPS Technical Skills. Performance
Rel ated to Job Targets nmust be at |east 80%
acconplished (C8 through C11).

Assessees not exhibiting the m ni mum nunber
of indicators |isted for each standard of the
19 Florida Principal Conpetencies and/or the
five M DCPS Technical Skills, and/or who have
not nmet their Performance Related to Job
Targets will receive an overall rating of

Bel ow Expectations on Performance Standards
and will require a Professional |nprovenent
Plan (C-8 through C 11).

16. The "19 Florida Principal Conpetencies" are |listed and
expl ai ned in subsection CG8 of the PPAS. "Florida Principal
Conmpetency” (FPC) No. 11 is "tactical adaptability,” which is

descri bed in subsection C-8 of the PPAS as foll ows:

13



TACTI CAL ADAPTABILITY is the ability to adapt
one's interaction and behavior to fit the
situation. (3 out of 4)

DI MENSI ONS:  ADAPTABI LI TY:  Mai ntai ni ng
effectiveness in varying environnents, tasks,
responsibilities or with people; FLEXI BILITY:
Modi fyi ng behavior to reach a goal

| NDI VI DUAL LEADERSHI P:  Utilizing appropriate
i nterpersonal styles to guide individuals to
task acconplishnent.

The principal who has TACTI CAL ADAPTABI LI TY:

11.1 adopts roles of listener, facilitator
and confronter as needed

11.2 finds ways to get around policies and
procedures which interfere wwth the school's
goal s

11.3 Il ooks at problens as if there are no
rules, then decides what to do to resolve the
situation tactfully

11.4 understands how own behavior affects
ot hers and nakes appropriate adjustnents.

17. Except for the | anguage in nunbered paragraph 11.2,
whi ch Petitioner is no longer challenging (as a result of the
School Board's agreement to initiate action to replace it with
ot her | anguage agreeable to Petitioner®, the foregoing,
i ncl udi ng the | anguage i n nunbered paragraph 11.3 (Paragraph
11.3), the validity of which (along with the | nput Provision)
Petitioner disputes, is a verbatimrecital of |anguage contai ned
in the Florida Principal Conpetencies section of the Human
Resour ces Managenent and Devel opnent System Guidelines in
Florida's School Districts devel oped, after study and scientific

research, by the Florida Council on Educational Managenent.

14



CONCLUSI ONS OF LAW

18. In the instant case, Petitioner is challenging the
| nput Provision and Paragraph 11.3 (which have been incorporated
in, and made a part of, the Rule) pursuant to Section 120. 56,
Florida Statutes, which provides, in pertinent part, as follows:

(1) General procedures for challenging the
validity of arule . . . .--

(a) Any person substantially affected by a
rule . . . may seek an adm nistrative
determ nation of the invalidity of the rule
on the ground that the rule is an invalid
exerci se of delegated |egislative authority.

(b) The petition seeking an adm nistrative
determ nation nust state with particularity
the provisions alleged to be invalid with
sufficient explanation of the facts or
grounds for the alleged invalidity and facts
sufficient to show that the person
challenging a rule is substantially affected
by it :

(c) The petition shall be filed with the

di vi si on which shall, inmediately upon
filing, forward copies to the agency whose
rule is chall enged, the Departnment of State,
and the coonmttee. Wthin 10 days after
receiving the petition, the division director
shall, if the petition conplies with the
requi renents of paragraph (b), assign an

adm ni strative |aw judge who shall conduct a
hearing within 30 days thereafter, unless the
petition is withdrawn or a continuance is
granted by agreenent of the parties or for
good cause shown. . . . The failure of an
agency to follow the applicable rul emaki ng
procedures or requirenents set forth in this
chapter shall be presuned to be materi al
however, the agency may rebut this
presunption by showi ng that the substanti al
interests of the petitioner and the fairness
of the proceedi ngs have not been i npaired.

15



(d) Wthin 30 days after the hearing, the
adm ni strative |aw judge shall render a
deci sion and state the reasons therefor in
witing. The division shall forthwith
transmt copies of the adm nistrative | aw
judge's decision to the agency, the
Departnent of State, and the commttee.

(e) Hearings held under this section shal
be conducted in the sane manner as provided
by ss. 120.569 and 120.57, except that the
adm ni strative |law judge's order shall be
final agency action. The petitioner and the
agency whose rule is challenged shall be
adverse parties. Oher substantially

af fected persons may join the proceedi ngs as
i ntervenors on appropriate terns which shal
not unduly delay the proceedings. Failure to
proceed under this section shall not
constitute failure to exhaust adm nistrative
remedi es.

(3) Challenging existing rules; special
provi si ons. - -

(a) A substantially affected person may seek
an adm nistrative determ nation of the
invalidity of an existing rule at any tine
during the existence of the rule.

(b) The admnistrative | aw judge nay decl are
all or part of arule invalid. The rule or
part thereof declared invalid shall becone
void when the tinme for filing an appeal
expires. The agency whose rul e has been
declared invalid in whole or part shall give
notice of the decision in the Florida

Adm ni strative Weekly in the first avail able
i ssue after the rule has becone void.

19. "In accordance with the general rule, applicable in
court proceedings, 'the burden of proof, apart fromstatute, is
on the party asserting the affirmative of an issue before an

admnistrative tribunal.'" Florida Departnent of Transportation

v. J.WC Conpany, 396 So. 2d 778, 788 (Fla. 1st DCA 1981); see

16



al so Departnent of Banking and Finance v. Osborne Stern and

Conpany, 670 So. 2d 932 (Fla. 1996) ("' The general rule is that a
party asserting the affirmative of an issue has the burden of
presenting evidence as to that issue."). Because Chapter 120,
Florida Statutes, does not provide otherw se,’ a person, like
Petitioner, challenging an existing rule has the burden of

showi ng that the challenged rule is invalid. See Cortes v. State

Board of Regents, 655 So. 2d 132, 135-136 (Fla. 1st DCA 1995);

Humana, Inc., v. Departnent of Health and Rehabilitative

Services, 469 So. 2d 889, 890 (Fla. 1st DCA 1985) (" One who
attacks the validity of a rule on the grounds of arbitrariness or
capriciousness carries the burden of denonstrating by a
preponderance of the evidence that the rule is not supported by
fact or |logic, was adopted w thout thought or reason or is

ot herwi se not based upon conpetent, substantial evidence.").

20. An existing rule may be chall enged pursuant to Section
120.56, Florida Statutes, only on the ground that it is an
"invalid exercise of delegated |egislative authority," as defined
in Section 120.52(8), Florida Statutes,® which provides as
fol | ows:

(8 "lInvalid exercise of del egated

| egi sl ative authority" nmeans action which
goes beyond the powers, functions, and duties
del egated by the Legislature. A proposed or
existing rule is an invalid exercise of

del egated |l egislative authority if any one of
the foll ow ng applies:

17



(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
or requirenents set forth in this chapter;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw

i npl emented, citation to which is required by
s. 120.54(3)(a)1l.;°

(d) The rule is vague,® fails to establish
adequat e standards for agency deci sions, or
vests unbridl ed discretion in the agency; ™

(e) The rule is arbitrary or capricious;?

(f) The rule is not supported by conpetent
subst anti al evi dence; or

(g) The rule inposes regulatory costs on the
regul ated person, county, or city which could
be reduced by the adoption of |ess costly
alternatives that substantially acconplish
the statutory objectives

A grant of rul emaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific law to be
inplemented is also required. An agency may
adopt only rules that inplenment, interpret,

or make specific the particular powers and
duties granted by the enabling statute. No
agency shall have authority to adopt a rule
only because it is reasonably related to the
pur pose of the enabling legislation and is
not arbitrary and capricious, nor shall an
agency have the authority to inplenent
statutory provisions setting forth general

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general ly describing the powers and functions
of an agency shall be construed to extend no
further than the particular powers and duties
conferred by the sane statute.®

18



The Adm nistrative Law Judge assigned to hear the chall enge may
decl are the proposed rule invalid only if one (or nore) of the
"seven circunstances" enunerated in subsections (8)(a) through
(f) of Section 120.52, Florida Statutes, are found to exist. See

St. Johns River Water Managenent District v. Consolidated Tonoka

Land Co., 717 So. 2d 72, 77 (Fla. 1st DCA 1998). To base a

finding of invalidity on circunstances not specifically nmentioned
in Section 120.52(8), Florida Statutes, would be an inperm ssible
extension of the Adm nistrative Law Judge's authority beyond the

boundari es established by the Legislature. See Monlit Waters

Apartnments v. Caul ey, 666 So. 2d 898, 900 (Fla. 1996) ("Under the

principle of statutory construction, expressio unius est exclusio

alterius, the nention of one thing inplies the exclusion of

another."); Cty of Cape Coral v. GAC Utilities, Inc., of

Florida, 281 So. 2d 493, 495-96 (Fla. 1973)("All admnistrative
bodi es created by the Legislature are not constitutional bodies,
but, rather, sinply nere creatures of statute. This, of course,

i ncludes the Public Service Conmission. . . . . As such, the
Comm ssion's powers, duties and authority are those and only
those that are conferred expressly or inpliedly by statute of the
State. . . . Any reasonable doubt as to the | awful existence of
a particular power that is being exercised by the Comm ssion nust
be resol ved agai nst the exercise thereof, . . . and the further

exerci se of the power should be arrested."); Coastal Petrol eum

Conpany v. Departnment of Environnmental Protection, 649 So. 2d 930
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(Fla. 1st DCA 1995)("Relying upon the well established principle
that the powers of adm nistrative agencies are nmeasured and
[imted by the statutes or acts in which such powers are
expressly granted or inplicitly conferred, . . . the appellants
correctly argue that the final order nust be reversed because the
departnment acted wi thout authority and contrary to |l egislative
intent when it required security in excess of the annual fund

fee."); Sun Coast International, Inc. v. Departnment of Business

Regul ation, 596 So. 2d 1118, 1121 (Fla. 1st DCA 1991)("[ A]
| egi slative direction as to how a thing shall be done is, in
effect, a prohibition against its being done in any other way.");

Schiffman v. Departnent of Professional Regul ation, Board of

Phar macy, 581 So. 2d 1375, 1379 (Fla. 1st DCA 1991) ("An
adm ni strative agency has only the authority that the |egislature

has conferred it by statute."); Departnent of Environnental

Regul ation v. Puckett QGIl, 577 So. 2d 988, 991 (Fla. 1st DCA

1991) ("W are of the viewthat if it was DOAH s intent in
adopting rule 221-6.035(5)(a) to establish a jurisdictional tinme
limtation upon the filing of an agency's responsive pleading to
a petition for fees and costs, DOAH has acted in excess of any
express or reasonably inplied delegated | egislative authority.

It is well recognized that the powers of adm nistrative agencies
are neasured and limted by the statutes or acts in which such

powers are expressly granted or inplicitly conferred.").
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21. In the instant case, Petitioner objects to the
chal I enged portions of the Rule on substantive and procedural
grounds. Anong her argunents is that Paragraph 11.3 "exceed[s]
Respondent's grant of rul emaking authority and/ or enl arge[s],
nmodi f[ies] or contravene[s] the specific provisions of |aw
i npl enented; and as result, that portion of the MAPP shoul d be
decl ared an invalid exercise of delegated |egislative authority."

22. "[T]he review standards for assessing the [substantive]
validity of proposed rules [were] drastically altered by the 1996
amendnents to Florida's Adm nistrative Procedure Act.

[ T he 1996 [L]egislature intended, through its enactnment of
sections 120.52(8) and 120.536(1),' Florida Statutes . . . to
overrule earlier Florida decisions to the extent that they had
held a rule was a valid exercise of delegated |egislative
authority if it was reasonably related to the enabling statute

and not arbitrary or capricious."” Departnent of Business and

Prof essi onal Regul ation v. Cal der Race Course, Inc., 724 So. 2d

100, 101-02 (Fla. 1st DCA 1998).

23. Under the current statutory framework, "the proper test
to determine whether a rule is a valid exercise of del egated
authority is a functional test based on the nature of the power
or duty at issue and not the level of detail in the | anguage of
the applicable statute. The question is whether the rule falls
wi thin the range of powers the Legislature has granted to the

agency for the purpose of enforcing or inplenenting the statutes
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wWithinits jurisdiction. Arule is a valid exercise of del egated
| egislative authority if it regulates a matter directly within
the class of powers and duties identified in the statute to be

i npl emented. This approach neets the |egislative goal of
restricting the agencies' authority to promul gate rules, and, at
the sane tinme, ensures that the agencies will have the authority
to performthe essential functions assigned to them by the

Legislature.” St. Johns R ver Water Managenment District v.

Consol i dat ed Tonoka Land Co., 717 So. 2d 72, 80-81 (Fla. 1st DCA

1998); see al so Departnent of Business and Professional

Regul ation v. Calder Race Course, Inc., 724 So. 2d 100, 102 (Fl a.

1st DCA 1998)("We reiterate that the term'particular powers and
duties granted by the enabling statute,' as used in anended
sections 120.52(8) and 120.536(1), requires a determ nation of
whether the rule 'falls within the range of powers the
Legi sl ature has granted to the agency for the purpose of
enforcing or inplementing the statutes within its

jurisdiction.'"); Agency for Health Care Adm ni stration, Board of

Clinical Laboratory Personnel v. Florida Coalition of

Prof essi onal Laboratory organi zations, 718 So. 2d 869, 871 (Fla.

1st DCA 1998)("In our opinion, the primary nmeans for exam ning
the validity of a rule--existing or proposed--continues to be
whet her the contested rule falls within the '"particular powers

and duties granted by the enabling statute.'").
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24. Applying these principles to the instant case, it is
evi dent that Paragraph 11.3 is not beyond the scope of the School
Board's statutory authority.

25. Section 230.23, Florida Statutes, describes the "powers
and duties" of district school boards, including those (set forth
in subsection (5) of the statute) relating to "personnel”
matters. Subsection (18) of the statute authorizes district
school boards to "[a]dopt rules pursuant to ss. 120.536(1) and
120.54 to inplenment the provisions of this section.” A nore
specific grant of authority to district school boards to adopt
personnel -rel ated "policies and procedures” is found in Section
230. 23005(11), Florida Statutes, which provides that a "schoo
board may adopt policies and procedures necessary for the
managenent of all personnel of the school system”

26. Paragraph 11.3 is anong such "policies and procedures”
that the School Board has adopted in an effort to conply with the
| egi slative mandate, set forth in Section 231.29(1), Florida
Statutes, that each school district have in place "procedures for
assessing the performance of duties and responsibilities of
all . . . admnistrative, and supervisory personnel enployed by
the school district.” Petitioner does not contest the School
Board's authority to adopt, by rule, a school site adm nistrator
performance assessnent system which identifies standards upon
whi ch these admnistrators will be evaluated. Rather, it appears

that she objects specifically to Paragraph 11.3 because she does
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not believe that it is appropriate for a principal to be
rewarded, in terns of receiving a favorable assessnent, for
"l ook[ing] at problenms as if there were no rules, then decid[ing]
what to do to resolve the situation favorably.” A review of the
record in the instant case, however, does not support the
conclusion that the School Board's decision to include Paragraph
11.3 in the PPAS was w thout reason or |ogic or was ot herw se
i nappropriate or unlawful. To the contrary, the record
affirmatively reveal s that such action on the part of the School
Board constituted a reasonable and valid exercise of authority
that it has been del egated by the Legislature.
27. Paragraph 11.3 was taken, word-for-word, fromthe

Fl orida Principal Conpetencies section of the Human Resources
Managenment and Devel opnent System CGuidelines in Florida's School
Districts (HRVDS CGui del i nes) devel oped, after study and
scientific research, by the Florida Council on Educati onal
Managenent (FCEM). The FCEM was created by Section 231. 087,
Florida Statutes, subsections (1) through (3) of which provide as
fol | ows:

(1) Intent.--The Legislature recognizes that

qual ity education in the public schools of

this state requires excellence inits

princi pals and ot her managers. Efficient and

ef fecti ve managenent of schools to neet the

needs of students in today's society requires

a unique blend of skills, experience, and

academ c¢ background which is rarely provided

t hrough typi cal baccal aureate or graduate

prograns in education. The purpose of this

section is to provide for a state, regional,
and district support systemfor excellence in
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princi pals and ot her educational nmanagers.
Thi s support system shall include the
identification of those conpetencies basic to
ef fecti ve managenent of school s;

a performance-based managenent training
program a program of conpetency-based
certification for school nanagers, to becone
effective July 1, 1986; a perfornmance-based
eval uati on and conpensation program for
educati onal managers; and a research and
service center for principals and ot her
educational managers. It is further intended
that this section encourage career

devel opnment, inservice training, and skills
enhancenment for present and potenti al
educati on managers.

(2) Florida council on educational
managenent . - -

(a) There is created the Florida Council on
Educati onal Managenent, to consist of 17
menbers appoi nted by the Governor, President
of the Senate, and Speaker of the House of
Representatives after consultation with the
appropri ate professional associations,

i ncluding representatives of the private-
sector managenent community.

1. The Governor, President of the Senate,
and Speaker of the House of Representatives
shal | each appoint tw nenbers fromthe
principals of the district school systens of
the state.

2. The CGovernor, President of the Senate,
and Speaker of the House of Representatives
shal | each appoi nt one nenber fromthe
faculties of the institutions of higher
learning in the state which offer prograns in
busi ness adm ni stration, educational
managenent, or social sciences.

3. The Governor, President of the Senate,
and Speaker of the House of Representatives
shal | each appoi nt one nenber fromthe
privat e-sect or managenent conmunity.

4. The Governor shall appoint one nenber
each fromthe foll ow ng categories:
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a. Elected school superintendent.
b. Appointed school superintendent.
c. D strict school board nenber.

d. District school personnel engaged in
managenent training.

e. Departnent of Education personnel wth
systemm de nmanagenent responsibilities.

(b) Each nenber shall serve for a termof 4
years, and terns shall be staggered. Each
menber shall be entitled to receive per diem
and expenses for travel as provided in s.
112. 061 while carrying out official business
of the council. The nenbers shall el ect
annual ly a chair and such other officers as
may be necessary. A vacancy shall be filled
in the sanme manner as the original

appoi ntnment and shall be filled for the
remai nder of the term

(c) The council shall be assigned to the
Departnent of Education for adm nistrative
pur poses.

(3) Duties of council.--The council shal
have the foll ow ng duti es:

(a) To identify those conpetencies which
characterize high-performng principals and
ot her managers in the public schools of this
state.

(b) To validate through scientific research
the identified conpetencies.

(c) To identify standards and procedures for
measuri ng and eval uating performance of the
identified conpetencies.

(d) To identify the training processes
requi red for school managers to acquire the
identified conpetencies and to devel op
training materials which cannot be obtained
from exi sting sources.
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(e) To identify the procedures necessary to
devel op and i npl enment a program of conpetency
certification for school nanagers.

(f) To develop the policies and procedures
necessary to adopt and inplenent a
conpensati on program for school managers
whi ch is based on successful performance of
the identified conpetencies.

(g0 To identify criteria for the screening,
sel ection, and appoi ntnent of school
managers.

(h) To devel op and approve guidelines for
t he approval of school district training
prograns used for the certification of

pri nci pal s.

(1) To establish an educational nmanagenent
and devel opnent network to facilitate
communi cati on, invol venent, and nutual

assi stance anong the educational managers.

(j) To serve as the Board of Directors of
the Florida Acadeny for School Leaders.

(k) To report no |ater than Septenber 1 of
each year for the previous fiscal year to the
Comm ssi oner of Education, the Governor, the
President of the Senate, the Speaker of the
House of Representatives, and the chairs of

t he Senate and House of Representatives
commttees on public school education on the
expenditures, activities, and acconplishnments
of the council, the acadeny, and the Center
for Interdisciplinary Advanced G aduate
Study. Such report shall also include a
statenent of the objectives and overall
program for the com ng year, the recommended
| evel of funding for the overall programfor
that year, and any other recommendati ons
deened by the council to be appropriate.

(I') To performsuch additional studies and

activities as are necessary to achieve the
pur pose of this act.
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Not rejecting, but rather adopting, as the School Board has done
in Paragraph 11.3, one of the FCEMidentified "standards and
procedures for neasuring and eval uati ng perfornmance of the

[FCEM ]Jidentified [scientifically validated] conpetencies .

whi ch characterize high-performng principals” is consistent

with, not contrary to, the intent expressed by the Legislature in
subsection (1) of Section 231.087, Florida Statutes, and within
the range of powers granted to the School Board by the
Legi sl ature.

28. Contrary to the argunent advanced by Petitioner, there
is no |l egal basis upon which the School Board's adoption of the
| anguage in Paragraph 11.3 may be invalidated pursuant to Chapter
120, Florida Statutes.

29. Wth respect to the Input Provision, Petitioner
contends that it should be "declared an invalid exercise of
del egated |l egislative authority" because it fails to properly
"inplement[], interpret[] and/or mak[e] [S]ection 231.29, F. S.,
specific,” and "is vague, fails to establish adequate standards
for agency decisions and/or vests unbridled discretion in the
agency. "

30. The first sentence of the Input Provision sinply states
that Section 231.29, Florida Statutes, requires the School Board
to develop a "nechanismto give parents and teachers an
opportunity to provide input into the adm nistrators performnce

assessnent, when appropriate.” This is an accurate statenent of
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the law that is no |l ess clear, precise and understandabl e than
the statutory provision it discusses. The second sentence of the
| nput Provision describes, in a clear and unanbi guous manner, the
"mechani sm' the School Board uses to provide parents and teachers
a chance to give the input discussed in the previous sentence.
Wi |l e the described "nechani sm' may not be the only one the
School Board coul d have selected to conply with the requirenent

of Section 231.291(5), Florida Statutes, the School's Board's
interpretation of the statute to allow such a "nechanisnt (which
interpretation is codified in the Input Provision) is a
reasonabl e one and does not constitute an "invalid exercise of

del egated |l egislative authority,” as defined in Section

120.52(8), Florida Statutes. See Orange Park Kennel C ub v.

Depart ment of Busi ness and Professional Regul ation, 644 So. 2d

574, 576 (Fla. 1st DCA 1994)("An agency's construction of a
statute which it admnisters is entitled to great weight and wl|
not be overturned unless the agency's interpretation is clearly
erroneous; the agency's interpretation need not be the sole
possible interpretation or even the nost desirable one; it need
only be within the range of possible interpretations.").

31. Petitioner also contends that the School Board failed
to follow the required rul emaki ng procedures when it anmended the
Rule to include the Input Provision. Anong the procedural
rul emeki ng requirenents set forth in Chapter 120, Florida

Statutes, which, if not followed, may result in a finding that
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there has been "an invalid exercise of delegated |egislative
authority,"” as contenplated by subsection (8)(a) of Section
120.52, Florida Statutes, are those notice requirenments found in
subsection (3)(a) of Section 120.54, Florida Statutes, which
provides, in pertinent part, as foll ows:

(3) ADOPTI ON PROCEDURES. -

(a) Notices.-

1. Prior to the adoption, anmendnent, or

repeal of any rule other than an energency

rul e, an agency, upon approval of the agency

head, shall give notice of its intended

action, setting forth a short, plain

expl anation of the purpose and effect of the

proposed action; the full text of the

proposed rul e or anmendnent and a summary

thereof; a reference to the specific

rul emaki ng authority pursuant to which the

rule is adopted; and a reference to the

section or subsection of the Florida Statutes

or the Laws of Florida being inplenented,

interpreted, or nmade specific.
Prior to adding the Input Provision to the Rule, the School Board
gave witten notice of its intended action. Although neither the
"Specific Authority,"” nor the "Law I nplenented, Interpreted or
Made Specific" portions of the notice contained any reference to
Section 231.29, Florida Statutes, elsewhere in the notice the
School Board clearly conveyed that the addition of the Input
Provi sion was being nmade "to be in conpliance with new state
| egislation, [Section] 231.29," Florida Statutes. Accordingly,
to the extent that the failure of the School Board to include a
reference to Section 231.29, Florida Statutes, in either the

"Specific Authority" or "Law Inplenented, Interpreted or Mude
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Specific" portions of the notice was a violation of the

rul emaki ng requirenents set forth in Section 120.54(3)(a),
Florida Statutes, the violation was harm ess and not material (in
that it did not inpair anyone's substantial interests or the
fairness of the rul enmaking process), and it therefore does not
warrant invalidation of the Input Provision.

32. Inasmuch as Petitioner has failed to show that the
portions of the Rule she is challenging constitute "invalid
exerci ses of delegated |egislative authority,” within the neaning
of Section 120.52(8), Florida Statutes, as she has all eged, her
petition challenging these portions of the Rule is hereby
DI SM SSED. *°

DONE AND ORDERED this 2nd day of June, 1999, in Tall ahassee,

Leon County, Florida.

STUART M LERNER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings

this 2nd day of June, 1999.
ENDNOTES

1/ In her petition, Petitioner also challenged other |anguage in
subsection C-8 of the MAPP, under Florida Principal Conpetency
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(FPC) No. 11 ("The principal who has TACTI CAL ADAPTABI LI TY:
finds ways to get around policies and procedures."). The
parties, however, resolved their dispute concerning this

| anguage, when, at the final hearing in this case, Respondent
agreed to initiate action to revise this portion of the MAPP to
read: "The principal who has TACTI CAL ADAPTABILITY: finds ways
to overcone barriers that inpede school progress.™

2/ There being no reason not to do so, the undersigned has
accepted the parties' statenent, in their Pre-Hearing
Stipulation, of "facts which have been admtted and require no
proof." See Gunn Plunbing, Inc. v. The Dania Bank, 252 So. 2d 1
4 (Fla. 1971)("A stipulation properly entered into and relating
to a matter upon which is appropriate to stipulate is binding
upon the parties and the Court."); Johnson v. Johnson, 663 So. 2d
663, 665 (Fla. 2d DCA 1995)("[T]o foster the legal policy of
encouraging stipulations to mnimze litigation and expedite
resolution of disputes, the |law provides that '(s)uch

stipul ations should be enforced if entered into with good faith
and not obtained by fraud, m srepresentation, or m stake, and not
agai nst public policy.""); EGYB, Inc. v. First Union National
Bank of Florida, 630 So. 2d 1216, 1217 (Fla. 5th DCA
1994) (" Unl ess grounds for recission or withdrawal are shown, the
trial court is bound to strictly enforce the agreenent between
the parties.").

3/ Petitioner also has an older child who is a "NMDCPS graduate. "

4/ Petitioner attends approximately 90 percent of the School
Board's neetings and frequently addresses School Board nenbers
regarding itens on the agenda that are of interest to her.

5/ The notification is printed in both English and Spani sh.
6/ See footnote 1 above.

7/ Unli ke subsection (2) of Section 120.56, Florida Statutes,
whi ch addresses chal l enges to proposed rules, subsection (3) of
the statute does not contain any |anguage suggesting that the
agency, in a proceeding involving a challenge to one of its

exi sting rules, has the burden of proof. See Agency for Health
Care Admi nistration, Board of Cinical Laboratory Personnel v.
Florida Coalition of Professional Laboratory Organizations, Inc.,
718 So. 2d 869, 871 (Fla. 1998) ("W agree with appellant that
the 1996 anendnments to the Adm nistrative Procedure Act (APA)
chapter 120, Florida Statutes, have placed on the agency 'the
ulti mate burden of persuasion to show that the proposed rule is a
valid exercise of delegated |egislative authority.""); St. Johns
Ri ver Water Managenent District v. Consolidated Tonoka Land Co.,
717 So. 2d 72, 76 (Fla. 1st DCA 1998)("A party challenging a
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proposed rule [pursuant to Section 120.56, Florida Statutes] has
t he burden of establishing a factual basis for the objections to
the rule, and then the agency has the ultimte burden of
persuasion to show that the proposed rule is a valid exercise of
del egated |l egislative authority."); Section 120.56(2)(a), Florida
Statutes ("The petition shall state with particularity the

obj ections to the proposed rule and the reasons that the proposed
rule is an invalid exercise of delegated |legislative authority.
The agency then has the burden to prove that the proposed rule is
not an invalid exercise of delegated |egislative authority as to
the objections raised.").

8/ It was not until 1987 that a definition for an "invalid
exerci se of delegated |egislative authority" was added to Chapter
120, Florida Statutes, as was observed in Florida League of
Cities v. Departnent of Environnental Regul ation, 603 So. 2d
1363, 1367 (Fla. 1st DCA 1992). See Chapter 87-385, Section 2,
Laws of Fl orida. -

9/ Arule that nerely tracks the | anguage of its enabling
statute is not an "invalid exercise of delegated |egislative
authority,” within the neaning of either subsection (b) or (c) of
Section 120.52(8), Florida Statutes. See Aneriquatic, Inc. v.
Department of Natural Resources, 651 So. 2d 114, 119 (Fla. 1st
DCA 1995)("We agree with the hearing officer's ruling that,
because the criteria in proposed rule 16C- 20.0055(1)(a)5 track

t he | anguage in section 369.20, Florida Statutes, the rule does
not exceed the statutory authorization or enlarge, nodify or
contravene the statute."). A "person regulated by the agency or
havi ng substantial interest in an agency rule" who wants the
agency to adopt a rule that does nore than nerely restate or
paraphrase statutory | anguage can file a petition to initiate

rul emaki ng pursuant to Section 120.54(7), Florida Statutes, which
"specif[ies] the proposed rule and the action requested.”

10/ A rule is vague if persons of conmmon intelligence nust guess
the rule's neaning and if persons affected by the rule are not
properly apprised of the rule's effect on them See Cty of St.
Pet ersburg v. Pinellas County Policy Benevol ent Associ ation, 414
So. 2d 293 (Fla. 2d DCA 1982).

11/ "An adm nistrative agency nust have some di scretion when a
regul atory statute is in need of construction inits
inplenmentation. . . . An admnistrative rule by which an agency
exerci ses such discretion, or which fails to extinguish the

di scretion a statute confers, is not invalid on that account."
Cortes v. State Board of Regents, 655 So. 2d 132, 137 (Fla. 1st
DCA 1995); see also Florida Public Service Conmi ssion v. Florida
Wat erwor ks Association, 24 Fla. L. Wekly D1177b (1999 W
285825) (Fla. 1st DCA May 10, 1999)("A rule which 'fails to
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establ i sh adequat e standards for agency deci sions, or vests
unbridl ed discretion in the agency,' s. 120.52(8)(d), Fla. Stat.
(Supp. 1996), is invalid. But no rule is properly invalidated
sinply because 'governing statutes, not the challenged rule,
confer ... discretion."").

12/ An "arbitrary" action is "one not supported by facts or
logic, or [is] despotic.”™ A "capricious" action is "one which is
taken wi thout thought or reason or [is] irrational[]." Agrico
Chem cal Co. v. Departnent of Environnmental Regul ation, 365 So.
2d 759, 763 (Fla. 1st DCA 1978); see also Board of i nical
Laboratory Personnel, v. Florida Association of Blood Banks, 721
So. 2d 317, 318 (Fla. 1st DCA 1998)("An '"arbitrary' decision is
one not supported by facts or logic. A 'capricious' action is
one taken irrationally, wthout thought or reason.") Action that
the Legislature specifically authorizes an agency to nake is
neither arbitrary nor capricious.

13/ The provisions of Section 120.58, Florida Statutes,
foll ow ng subsection (e) were added in 1996. See Chapter 96-159,
Laws of Fl orida.

14/ Section 120.536(1), Florida Statutes, provides as foll ows:

120. 536 Rul emaking authority; listing of
rul es exceeding authority; repeal;
chal | enge. -

(1) A grant of rulemaking authority is
necessary but not sufficient to allow an
agency to adopt a rule; a specific law to be
inplemented is also required. An agency may
adopt only rules that inplement, interpret,
or make specific the particul ar powers and
duties granted by the enabling statute. No
agency shall have authority to adopt a rule
only because it is reasonably related to the
pur pose of the enabling legislation and is
not arbitrary and capricious, nor shall an
agency have the authority to inplenent
statutory provisions setting forth general

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general ly describing the powers and functions
of an agency shall be construed to extend no
further than the particular powers and duties
conferred by the sane statute.

15/ The "conpetenci es which characterize high-performng
principals" referred to in subsection (3)(a) of Section 231.087,
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Florida Statutes, are also nentioned in Section 286.0861(1),
Florida Statutes, and the Departnent of Education's Rul e 6A-
4.0083, Florida Adm nistrative Code, which are anong the
statutory and rule provisions cited by the School Board as the
"Law I npl enented, Interpreted or Made Specific" in the current
version of the Rule. (Sections 231.02, 231.087(1), 231.29, and
236.0811, Florida Statutes, and Rule 6A-4.0084, Florida

Adm ni strative Code, are the other provisions.) Section
286.0861(1), Florida Statutes, provides as follows:

The Legi slature recogni zes that the principal
is the adm nistrative and instructional

| eader of a public school. The Legislature
further recogni zes that strong, conpetent
princi pals can inprove our public schools.

For this reason, it is inperative that public
school principals be selected fromthose
candi dat es who have been eval uated and
certified as possessing the conpetencies
deened necessary for success in the field.

Rul e 6A-4.0083, Florida Adm nistrative Code, provides as foll ows:

To be eligible to receive certification as a
school principal, an individual shall satisfy
each of the follow ng requirenents:

(1) Hold a valid professional certificate
covering educational |eadership,

adm ni stration, or adm nistration and
supervi si on

(2) Docunent successful performance of the
duties of the school principalship. These
duties shall be performed in an approved

di strict managenent training and devel opnent
program desi gned and i npl enmented consi st ent
with the program described in the publication
titled, Preparing New Principals, 1985,
approved by the Florida Council on

Educati onal Managenent, which is hereby

i ncorporated and nmade a part of this rule. In
addi tion, these duties shall:

(a) Be perforned as a full-tinme enpl oyee of
a district school board and assigned to
performthe duties of an assistant principal,
intern principal, or an interimprincipal for
a period of not less than one (1) full school
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year which is ten (10) nonths or nore in
| engt h.

(b) Be a formally planned professional

devel opnent program desi gned and i npl enent ed
to prepare the individual to becone a school
princi pal .

(c) Be conprehensive of all the duties of
t he school principal ship.

(d) Be perfornmed under the direct
supervision of a currently practicing school
princi pal or district manager who has been
approved by the district school board to
serve as the supervising principal or manager
for this program

(3) Denonstrate successful perfornmance of

t he conpetencies of the school principalship
whi ch shall be docunented by the Florida
district school superintendent based on a
per formance apprai sal system approved by the
di strict school board and the Departnent.

The performance apprai sal systemshall be
consistent with GQuidelines for District

Per f or mance Apprai sal Systens, January, 1985,
approved by the Florida Council on

Educati onal Managenent, which is hereby

i ncorporated and nmade a part of this rule. A
conpr ehensi ve performance apprai sal system

(a) Has clearly stated purposes.

(b) Pronotes individual and organi zati onal
gr owt h.

(c) |Is used for personnel decisions.
(d) 1Is fair, equitable and |l egally sound.

(e) Provides for negotiation of expectations
inrelation to situations.

(f) Val ues appraisee input.

(g) Requires planning, feedback, and
coachi ng.
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(h) Has procedures for collection and
retrieval of data for decision making.

(1) Links rewards to perfornmance.
(j) Establishes criteria for assessnent.

(k) Provides training and orientation of
partici pants.

(4) An individual who holds a valid Florida
Educator's Certificate covering

adm nistration or adm nistration and
supervision issued prior to July 1, 1986 and
served as a school principal prior to July 1,
1986 for not |less than one (1) school year
may apply for certification as a school
princi pal under the provisions of

Rul e 6A-4.0085, FAC.

(5 Only individuals who neet the
requirenents for certification as a schoo
princi pal shall be appointed by a district
school board to the position of school
princi pal; however, when deened by the schoo
board to be necessary and in the best
interests of the students of the school, an
i ndi vi dual who holds a certificate in
educational | eadership, adm nistration or
adm ni strati on and supervision, including
experienced out-of-state principals as
provi ded by Section 231.0861(4), Florida
Statutes, may on the basis of objective
screeni ng and appoi nt nent procedures as
provided in Section 231.0861, Florida
Statutes, be appointed as an interim
principal for a period not to exceed one (1)
year during which the individual nust
successfully denonstrate performance of the
duties of the principalship as provided in
Rul e 6A-4.0083(2), FAC

(6) Individuals who do not neet the
requirenents for certification as schoo
princi pal but who hold valid certificates
covering educational | eadership,

adm ni stration, or adm nistration and
supervi sion may, subject to the procedures
establ i shed by each district school board,
apply for vacancies of intern assistant
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principal, assistant principal, intern
principal, interimprincipal, and other
positions for which this certification
coverage is valid.

(7) Al principals, intern principals, and
assi stant principals appointed by each

di strict school board shall be sel ected and
appoi nted using an objective- based process
whi ch docunents that the applicant possesses
t he conpetenci es necessary for successful
performance of the duties as required by
Section 231.0861, Florida Statutes. The

obj ecti ve- based process for screening,

sel ection, and appoi ntnent shall be
consistent with Criteria for School District
Screeni ng, Sel ection, and Appoi ntnment Process
for Principals and Assistant Principals,

Sept enber, 1984, approved by the Florida
Counci | on Educational Mnagenent, which is
hereby incorporated and nmade a part of this
rule.

16/ The School Board has contested Petitioner's standing to
bring the instant rule challenge. Standing has been described as
"that sufficient interest in the outcone of litigation which wll
warrant the [tribunal's] entertaining it." General Devel opnent
Corporation v. Kirk, 251 So. 2d 284, 286 (Fla. 2d DCA 1971). The
Florida Legi slature has incorporated this notion of standing in
Section 120.56(3), Florida Statutes. Not everyone can chall enge
the validity of an existing agency rule pursuant to this
statutory provision. Such a challenge may be initiated only by

t hose persons who are able to establish that they are
"substantially affected,” which requires a showng of "(1) a real
and sufficiently immediate injury in fact [that is not based on
pure specul ation or conjecture]; and (2) 'that the alleged
interest [injured] is arguably within the zone of interest to be
protected or regulated.'”™ Ward v. Board of Trustees of the

I nternal | nprovenent Trust Fund, 651 So. 2d 1236, 1237 (Fla. 4th
DCA 1995). While the School Board's argument that Petitioner has
not made such a showng in the instant case is a persuasive one,
it is unnecessary to decide the point given the undersigned' s
ruling on the nerits of Petitioner's challenge.

COPI ES FURNI SHED
Lucy Margolis

10430 Sout hwest 99th Street
Mam, Florida 33176
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Twi | a Hargrove-Payne, Esquire

M am - Dade County School Board

1450 Nort heast Second Avenue, Suite 400
Mam, Florida 33132

Carrol | Webb, Executive Director
and General Counse
Joint Adm nistrative Procedures Committee
Hol | and Bui | di ng, Room 120
Tal | ahassee, Florida 32399-1300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedi ngs are governed by the Florida rules
of Appell ate Procedure. Such proceedings are comrenced by filing
one copy of a notice of appeal with the Cerk of the
Di vision of Adm nistrative Hearings and a second copy,
acconpanied by filing fees prescribed by law, with the D strict
Court of Appeal, First District, or with the District Court of
Appeal in the Appellate District where the party resides. The
noti ce of appeal nust be filed within 30 days of rendition of the
order to be revi ewed.
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